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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
ANTHONY JAMES PENROD,
Defendant-Appellant.

NO. 44501
Bingham County Case No.
CR-2015-7229

RESPONDENT'S BRIEF

Issue
Has Penrod failed to establish that the district court abused its discretion by
imposing a unified sentence of 20 years, with seven years fixed, and declining to retain
jurisdiction, upon his guilty plea to sexual abuse of a child under sixteen?

Penrod Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Penrod pled guilty to sexual abuse of a child under sixteen and the district court
imposed a unified sentence of 20 years, with seven years fixed. (R., pp.96-99.) Penrod
filed a notice of appeal timely from the judgment of conviction. (R., pp.102-04.)
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Penrod asserts his sentence is excessive, and that the district court abused its
discretion by declining to retain jurisdiction, in light of his difficult childhood, mental
health concerns, and purported remorse.

(Appellant’s brief, pp.3-5.)

The record

supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The decision whether to retain jurisdiction is a matter within the sound discretion
of the district court and will not be overturned on appeal absent an abuse of that
discretion. State v. Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990).
The primary purpose of a district court retaining jurisdiction is to enable the court to
obtain additional information regarding whether the defendant has sufficient
rehabilitative potential and is suitable for probation. State v. Jones, 141 Idaho 673, 677,
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115 P.3d 764, 768 (Ct. App. 2005). Probation is the ultimate goal of retained
jurisdiction. Id. There can be no abuse of discretion if the district court has sufficient
evidence before it to conclude that the defendant is not a suitable candidate for
probation. Id.
The maximum prison sentence for sexual abuse of a child under sixteen is 25
years. I.C. § 18-1506(5). The district court imposed a unified sentence of 20 years,
with seven years fixed, which falls well within the statutory guidelines. (R., pp.96-99.)
At sentencing, the district court addressed the seriousness of the offense, Penrod’s past
sexual offenses as a juvenile, his failure to rehabilitate, and the risk he poses to the
public. (8/2/16 Tr., p.41, L.6 – p.49, L.3.)

The state submits that Penrod has failed to

establish an abuse of discretion, for reasons more fully set forth in the attached excerpt
of the sentencing hearing transcript, which the state adopts as its argument on appeal.
(Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Penrod’s conviction and
sentence.

DATED this 21st day of February, 2017.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 21st day of February, 2017, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
MAYA P. WALDRON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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1 did It.
2
That makes no sense to me. And, quite
3 frankly, it's a telltale sign of potential problems In
4 the future. I don't think we can safely let this
5 individual back into our community and not run the risk
6 of other sexual Inappropriateness.
7
And I understand that the doctors say that he
8 can be treated In the community, but I'm, for one, not
9 willing to make that -- take that risk with an
10 lndlvldual such as this.
11
Because of that, we -- the State would be
12 seeking, pursuant to the plea agreement, to concur with
13 the PSI to recommend a period of Incarceration, and we'd
14 ask that that sentence be Imposed with 10 years fixed,
15 15 years indeterminate.
16
THE COURT: Mr. Penrod, do you wish to make a
17 statement on your own behalf?
18
THE DEFENDANT: No.
19
THE COURT: Pard on?
20
THE DEFENDANT: No.
21
THE COURT: All right. Are you satisfied with
22 the representation Mr. Ricks has provided to you?
23
THE DEFENDANT: Yes.
24
THE COURT: Do you know of any legal reason
25 why I should not senten ce you today?

1

2
3
4

5
6
7
8
9
10

11
12
13
14
15

16
17

18
19
20
21
22
23
24
25

THE DEFENDANT: No.
THE COURT: Mr. Ricks, do you?
MR. RICKS: I do not, Your Honor.
THE COURT: Mr. Hendricks, do you?
MR. HENDRICKS: No, Your Honor.
THE COURT: Mr. Penrod, based upon your plea
of guilty, It is the Judgment of this Court that you are
guilty of the crime of sexual abuse of a child under 16,
as outlined in the Amended Information.
As I've Indicated, I have carefully reviewed
your record, as set forth in the presentence report.
You've had two prior misdemeanor convictions, and this
Is your first felony conviction.
The presentence report does recommend
Incarceration. The Mental Health Evaluation Indicates
that there is a need to rule out a mood and anxiety
disorder as well as a stress disorder and, under the
circumstances, you don't meet the criteria for
treatment.
In addition to that information, I have
considered the objective.s of criminal punishment, which
includes protection of society, deterrence,
rehabilitation, and punishment. I have also reviewed
the criteria under Idaho Code 19-2521 relative to the
question of whether I should place you on probation or

42
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1 confine you to prison.
2
You're 21 years of age.
3

4
5
6
7

8
9

10
11
12

13
14
15
16
17

18
19
20
21
22
23
24
25

1

2

Your LSI score Is a 26, which puts you In the
moderate range.
Some of the mitigating factors are, In fact,
your age, those things that Mr. Ricks has addressed with
your youth, those things addressed by your deficiencies
as outlined by Dr. Christensen in his report.
But some of the aggravating factors are the
age of the victim of this chlld and the child's autistic
state. Your risk level at this point to re-offend Is
simply unknown.
Other aggravating factors that this Court is
concerned about, as indicated under your Prior Record
Comments on page 6, is that you've already had sex
offender treatment and, then on page 7, Is that you have
had, other than this case, other victims out there that
you have disclosed in your past behavior.
When I look at the objectives of crlmlnal
punishment, the first and primary objective that I have
to consider is the protection of society. And then once
I consider that, then I can weigh in on t hose other
objectives.
So those things that help me eval- -- or weigh
those various factors are contained in the presentence

13 or 16 sheets

3
4
5

6
7
8
9
10

report, some of which I have already addressed. But as
we go through your report, obviously the act, in and of
itself, Is horrendous.
You have not asked for probation. And, quite
frankly, under the facts and circumstances of this case,
if I were to grant you probation, It would seriously
diminish the seriousness of the offense t hat you've
committed.
Your crlmlnal history Is minimal, with only
the two prior misdemeanor theft charges, and then you
end up with this case.

11
12
Your grandmother's letter made an interesting
13 statement, when she describes the history, that she
14

feels the system falled you.

15
And perhaps it did, because as you disclosed
16 some of the other issues In your life, the other victims
17 In your life, the fact that you were abused -- obviously
18 If you were abused and this was brought to IJght and
19

dealt with earlier, maybe you could have had some better

20 treatment In t he beginning. But I'm amazed with the
21 situation, where there were numerous victims In your
22

past, where charges weren't filed.

23
And probably the system did fall you. If they
24 had charged you earlier on as a youth, maybe you could
25 have got the treatment that you needed and would have

DANIEL 1:, WILLIAMS, CSR,, RPR
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1 prevented this aspect. I don't know. We're just simply

1

You admitted to per petrating on this child or

2 gue.ssing on that.
3
But those are some concerns. It was
4 Interesting, however, to me: those statements that your

2
3

this victim on more than one occasion. Well, actually,

5 grandmother had made.
6
7

6 as well. But on page 2, you fall In the high risk for
7 re-offense. Your Static factor risk fell within the

You did graduate from high school.
As I Indicated, you do have some mental health

8 Issues th11t need to be addressed, but at this point,
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23

8 moderate-high range. Adding dynamics factors, your risk

it's not serious enough to develop a treatment plan for,

9

according to the GAI N-I evaluation.
When we turn to the psychosexual evaluation,
that's where bigger concerns happen. And I'm just going
to highlight some of the things that concern me.
On page 1, you have a long story of sexually
acting out. One of the things that really disturbed me
was your j ustifications for your actions In this case
that are outlined on page 1 and elsewhere of the
psychosexual evalua tion. But you claim that the
molestations occurred following the refusal of a certa in
lndlvldual to have Intercourse with you. That's
disturbing.
You have a history of deviant sexual
interests, which are outlined on page 2. You at least

24 recognize that you do need treatment, because you don't
25

reel you have control of your sexual Impulses.

46

have access to young males or females without

23

supervision.

2
3

your Intelligence falls within the average range. So

On page 6, with this particular victim, you

6

did indicate that It occurred on more than one occasion.

8

That's outlined In the second paragraph on that page.

9

And it's sfmllar conduct with this victim that occurred

10
11
12
13
14
15

you feel you've gotten a rotten deal from life and

16

you're prone to be resentful of authority and you're

9
10
11
12

of page 6, ft talks about some of your deviant
The psychological test results Indicate that

21
22
23
24
25

choices.
Under 7 -- I'm stHI on page 7, under the

participated In sex offender treatment as a youth,
Mr. Penrod continues to evidence thinking patterns
slmlfar to known sex offenders."

It Is the opinion of Dr. Hatzenbuehler that,
In order to decrease your r isk of re-offense, you're in
need of sex offender treatment. You will need the
structure in order to assist you In meeting your
treatment needs. That structure means that you don't

cannot acknowledge ever having attempted to manipulate a
minor child with the Intent to engage them In sex

almost In its entirety with you; so I won 't repeat ft
Page 17, you have few sexual boundaries. Your

thinking Is similar to known child molesters. You're
Impulsive and have minimal insight Into your risk of
re-offense. You have had sex offender treatment in the
past, but you contJnue to demonstrate deviant sexual

13 Interests. You are in need of return ing to sex offender
14 treatment.
15
And as Mr. Ricks has pointed out, In the

behaviors.

life what you make out of It, and that depends on your

l4

6

home with other individuals. And, again, at the bottom

20

He has engaged In deviant behavior of multiple types
over an extended period of time. Despite having

7 here.
8

In the past, especially when you were In the tre11tment

17 prone to project blame for your problems on others.
18
It's true you didn't have a very good early
19 life. And you're stlll young. But you make out of your

"He currently continues to evidence poor
judgment, and he demonstrates deviant sexual Interests.

4 activity.
5
On page 8, Mr. Hendricks reviewed that page

you still know right from wrong and what choices you

5 need to make.
7

level rose to the high range.

10
11
12
13
14
15
16
17
18
19
20
21
22

24
You have to develop skllls that will assist
25 you In living successfully In a commun ity.
47
1 involving chlldren, and he either does not recognize or

1
And even with the Issues that Dr. Christensen
2 outlined, on page 4, Dr. Hatzenbuehler Indicates that
3
4

that was on a prior victim back when you were 12.

4
Mr. Hendricks addressed the assessment
5 regarding your risk level. That's addressed throughout

16

conduslon, Dr. Hatzenbuehler Indicates that It would be

17
18
19
20
21

In your best Interest to live In a semistructured
environment untll your Independent llving skllls
Improved prior to you llvlng Independently.
And that's true if you look at It In a vacuum
as to what Is In your best interest.
My Job Is to, first and foremost, protect

22

Specialized Risk Assessment Measures, the first

23

paragraph, they report you minimize ever having had
sexual Interests, thoughts, or use sexual fantasies

24
25 aspect that we need to look at.

ot 16 sheets

society. And then what's In your best Interest and
community obviously is rehabllit<1tion; so that's another
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2
3

4
5
6

7
8

9

10
11

12
13
14

Given all of the Information, It is the
judgment of this Court that you be sentenced to the

1
2

successful In the prison setting.
So I'm declining to exercise retained

Idaho Department of Corrections for a fixed and
determinate period of 7 years and an Indeterminate

3
4

jurisdiction as well In this case.
Do you understand the sentence, sir?
THE DEFENDANT: Yeah.

5

period of 13 years -- In other words, not less than
seven nor more than 20.
You're fined the amount of $2,000.
Court costs are $545.50.
You'll reimburse the county for the services
of the public defender In the amount of $500.

8

9

10

Under 19-5307, you're ordered to pay a cMI
penalty In the amount of $5,000.
As I've Indicated, probation Is simply not an
option In this case.

11
12
13

You and your attorney have requested retained

15

16 jurisdiction. Under the facts and circumstances,

14
15
16

You also have the right to seek relief under
the Idaho Uniform Post-Conviction Relief Act. That
would have to be filed within 120 days from the date
your appellate time expires.

17

although Mr. Ricks has argued well on your behalf there,

17

I don't think retained jurisdiction Is appropriate

18

19
20
21

either. I think this needs a severe aspect of
punishment.

22

settJng, and then those things that Dr. Hatzenbuehler

23
24

Indicated a~er you've done your fixed time can be
worfced on In getting you Integrated and restructured In
a community setting, should you be compllant and

19
20
21
22
23
24
25

You can receive the tre atment In the prison

THE COURT: All right. You have the right to
appeal my decision. That appeal has to be flied within
42 days. You have the right to be represented by
counsel on that appeal. If you cannot afford counsel,
you can apply to this Court to have counsel appointed to
represent you at publlc expense. Just remember you only
have 42 days.

18

25

THE COURT: Do you have any questions?
THE DEFENDANT: Not at this time, no.

6

7

And you have the right to seek rellef under
Idaho Criminal Ru le 35. That would have to be flied
within 120 days of entry of the judgment.

frames.

2

11-fE COURT: Okay. Just remember you've got
those specific time frames to meet. If you have

3
4
5

6
7

1
2

5

6

Mr. Ricks, and he can advise you. Do you understand
that?

7

THE DEFENDANT: Yes.

8

9
10

THE COURT: All right. You do have credit for
272 days served. That wlll be applied to your fixed

11
12

time.

13
14

of the Bingham County Sheriff's Office to be t ransported
to the proper agent and authority In execution of that

14

15

sentence.

15

16

17

18

The other thing that you'll need to do,
Mr. Penrod, Is register as a sex offender under Idaho
Law and also provide a DNA sample and thumbprint to the

18

19

State. Do you understand that?

19

20

THE DEFENDANT: Yes.
THE COURT: All right. Mr. Ricks, anything
fu rther In this matter?
MR. RICKS: Not today, Your Honor.
THE COURT: All right. Mr. Penrod, If you'll
have a seat there.

21
22
23
24
25

17

21
22
23
24
25

9
10
11

12

At this point, you're remanded to the custody

, 'i of 16 sheets

(The hearing conduded at 3:21 P.M.)

3
4

questions about how or whether you should pursue any of
those rights, make sure you discuss those matters with

8

THE DEFENDANT: Yes, I understand the time

51

50

1

Do you understand those rights?

THE DEFENDANT: I believe so, sir.
THE COURT: Do you understand the time frames?

13

16

20
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